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Chapter 4 
Treaty Affairs 



A. CONCLUSION, ENTRY INTO FORCE, RESERVATIONS, APPLICATION, AND TERMINATION 
1. Reservations to Treaties 

On June 29, 2011, the U.S. Mission to the United Nations conveyed via two separate letters 
to the Secretary-General of the United Nations the U.S. objections to Pakistan's reservations 
to the International Covenant on Civil and Political Rights ("ICCPR") and its objections to 
Pakistan's reservations to the Convention Against Torture ("CAT"). In both cases, the U.S. 
expressed its view that the totality of Pakistan's reservations was inconsistent with the 
object and purpose of each treaty. The U.S. objections to Pakistan's reservations to the 
ICCPR and the U.S. objections to Pakistan's reservations to the CAT are reprinted below and 
the letters conveying these objections to the Secretary-General are available at 
www. state. qov/s/l/c8183. htm . 



* * * * 

The Government of the United States of America objects to Pakistan's reservations to the 
ICCPR. Pakistan has reserved to Articles 3, 6, 7, 12, 13, 18, 19, and 25 of the Covenant, which 
address the equal right of men and women to the full enjoyment of civil and political rights, the 
right to life, protections from torture and other cruel inhuman or degrading treatment or 
punishment, freedom of movement, expulsion of aliens, the freedoms of thought, conscious and 
religion, the freedom of expression, and the right to take part in political affairs. Pakistan has 
also reserved to Article 40, which provides for a process whereby States Parties submit periodic 
reports on their implementation of the Covenant when so requested by the Human Rights 
Committee (HRC). These reservations raise serious concerns because they both obscure the 
extent to which Pakistan intends to modify its substantive obligations under the Covenant and 
also foreclose the ability of other Parties to evaluate Pakistan's implementation through periodic 
reporting. As a result, the United States considers the totality of Pakistan's reservations to be 
incompatible with the object and purpose of the Covenant. This objection does not constitute an 
obstacle to the entry into force of the Covenant between the United States and Pakistan, and the 
aforementioned articles shall apply between our two states, except to the extent of Pakistan's 
reservations. 

* * * * 

The Government of the United States of America objects to Pakistan's reservations to the 
CAT. Pakistan has reserved to Articles 3, 4, 6, 12, 13, and 16 of the Convention, which address 
non-refoulement, criminalization of acts which constitute torture, arrest or apprehension of 
those suspected of committing torture, investigation of credible allegations of torture, the 
right to bring before and have examined by competent authorities allegations of torture and for 
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protection of complainants and witnesses, and the prevention of cruel, inhuman or degrading 
treatment or punishment. At the same time, Pakistan has chosen not to participate in the 
Committee's inquiry process under Article 20. The combination of Pakistan's reservations and 
its decision not to participate in the Article 20 process raises serious concerns because the 
reservations obscure the extent to which Pakistan intends to modify its substantive obligations 
under the Convention, and preclude further inquiry by the Committee if well-founded indications 
of systematic torture do arise. As a result, the United States considers the totality of Pakistan's 
reservations to Articles 3, 4, 6, 12, 13, and 16 to be incompatible with the object and purpose of 
the Covenant. This objection does not constitute an obstacle to the entry into force of the 
Covenant between the United States and Pakistan, and the aforementioned articles shall apply 
between our two states, except to the extent of Pakistan's reservations. 

* * * * 
2. The Anti-Counterfeiting Trade Agreement 

On October 1, 2011, the United States, Australia, Canada, Korea, Japan, New Zealand, 
Morocco, and Singapore signed the Anti-Counterfeiting Trade Agreement ("ACTA") in 
Tokyo. For more information and the text of the agreement, see www.ustr.gov/acta. In a 
letter to President Obama dated October 12, 2011, U.S. Senator Ron Wyden questioned the 
authority of the executive branch to enter into the ACTA without further action by 
Congress. United States Trade Representative Ron Kirk responded to Senator Wyden in a 
letter dated December 7, 2011. Ambassador Kirk's letter is set forth below. Both Senator 
Wyden's October 12 letter and Ambassador Kirk's December 7 response are available at 
www, state. qov/s/l/c8183. htm . 



* * * * 

Thank you for your letter regarding the Anti-Counterfeiting Trade Agreement (ACTA). The 
President has asked me to reply on his behalf. 

The ACTA represents a crucial advance in the international fight against counterfeiting 
and piracy. The Agreement will support and promote American jobs in our innovative and 
creative industries by helping to protect them against the global proliferation of intellectual 
property theft. In addition to calling for ACTA governments to adopt strong enforcement 
regimes like that of the United States for combating trademark counterfeiting and copyright 
piracy, the ACTA includes innovative provisions to deepen international cooperation in 
protecting intellectual property rights and to promote sound enforcement practices. 

The ACTA is the product of close collaboration between the Administration and 
Congress as well as intensive consultations with U.S. industry and nongovernmental 
organizations. Over the course of the negotiations, USTR staff held dozens of ACTA-related 



Editor's note: In a letter to U.S. State Department Legal Adviser Harold H. Koh dated January 
5, 2012, Senator Wyden requested the State Department's legal opinion on the constitutionality 
of the executive branch entering into ACTA without further Congressional action. The response 
to that letter will be discussed in Digest 2012. 
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meetings and conference calls with Congressional staff, including staff of your office. We used 
those meetings and calls to apprise Congress of proposed U.S. negotiating positions, keep 
Members abreast of developments and solicit their views. We responded to advice that you and 
other Members provided, for example, by making the ACTA negotiations more transparent and 
by ensuring that certain provisions were not included in the Agreement. Your advice and that of 
other Members helped to improve the final product and ensure that the ACTA reflects 
Congressional perspectives. 

As noted, USTR also pursued extensive public engagement in connection with the 
ACTA. USTR's efforts were recognized even by stakeholders who had earlier expressed 
concerns about the proposed agreement. For example, the Consumer Electronics Association 
commended USTR for taking into consideration the comments of many U.S. stakeholders, 
stating that the changes reflected in the final draft "eliminated most of the provisions of greatest 
concern to our industry." The Computer and Communications Industry Association expressed 
appreciation for USTR's efforts to respond to concerns of U.S. internet and technology firms, 
stating that "[a]s CCIA presently interprets ACTA, it does not conflict with U.S. domestic law." 

U.S. negotiators were careful to ensure that the ACTA is fully consistent with U.S. law. 
For that reason, Congress will not need to enact legislation in order for the United States to 
implement the Agreement. Nor will Congress need to take any other action before the 
Agreement enters into force for the United States. In this respect, the ACTA is similar to a long 
line of trade-related agreements that this and earlier Administrations have concluded and that 
have entered into force without further Congressional action. The Clinton Administration, for 
example, entered into and implemented intellectual property rights agreements with Trinidad 
and Tobago, Jamaica, Ecuador, Hungary and Nicaragua, among others, with broad, substantive 
patent, trademark, and copyright obligations applicable to the United States and the other 
parties. Like the ACTA, each of those agreements was drafted to reflect U.S. law and entered 
into force without further action by Congress. I would also draw your attention to the following 
additional examples — a few among many — of U.S. trade agreements that have been concluded 
and carried out without submission to the Congress for approval: 

- A June 201 1 agreement providing for Mexico to lift its retaliatory import duties on 
U.S. products (such as wine, Christmas trees, and paper products). 

- A May 201 1 agreement with Mexico on mutual recognition of testing 
procedures for telecommunications equipment. 

- A May 2009 agreement with the European Union on trade in beef. 

- A December 2001 multi-party agreement on winemaking practices. 

- A March 1994 agreement with the European Union providing for mutual 
recognition of traditional names for distilled spirits. 

You will find a comprehensive list of U.S. trade agreements concluded over recent 
decades in the appendix to the President's annual report to Congress on the trade agreements 
program. A large number of these agreements required no implementing legislation and were 
brought into force by the President without further action by Congress. We expect to implement 
the ACTA in the same manner, consistent with longstanding practice in the trade area. 

I appreciate your interest in the ACTA and look forward to continuing work with 
you to help support and promote our innovative and creative industries. 
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B. OTHER ISSUES 

1. Constitutionality of U.S. Statute Enacting the Chemical Weapons Convention 

In 2011, the United States filed a supplemental brief and a supplemental reply brief in the 
U.S. Court of Appeals for the Third Circuit in an appeal brought by a defendant who was 
convicted under the U.S. statute enacted to implement U.S. obligations under the Chemical 
Weapons Convention, 18 U.S.C. § 229-229F. United States v. Carol Anne Bond, No. 08-2677 
(3d Cir. 2011). The district court had denied defendant Carol Anne Bond's motion to dismiss 
chemical weapons charges on the basis that the statute was not a valid exercise of federal 
authority under the U.S. Constitution. After Bond was convicted, she appealed, renewing 
arguments that 18 U.S.C. § 229 was unconstitutional. 

In its September 16, 2011 supplemental brief, the United States argued that the 
Chemical Weapons statute was a valid exercise of both the Commerce Clause and Treaty 
Power of the Constitution. The second section of the brief, discussing the Treaty Power as a 
basis for enacting the Chemical Weapons Statute, is excerpted below with most footnotes 
and citations to the record omitted. The full text of the brief is available at 
www. state. qov/s/l/c8183. htm . 



* * * * 

To the extent the Court finds it appropriate to reach the issue, the district court was correct in 
dismissing Bond's constitutional challenge to 18 U.S.C. § 229(a)(1) on the basis that the 
legislation was a valid exercise of Congress's authority to implement treaties under the 
Necessary and Proper Clause. 

1. The Constitution empowers the President, "by and with the Advice and Consent of the 
Senate, to make Treaties . . . ." U.S. Const, art. II, § 2. That power "is not limited by any express 
provision of the Constitution, and, though it does not extend 'so far as to authorize what the 
Constitution forbids,' it does extend to all proper subjects of negotiation between our 
government and other nations." Asakura v. City of Seattle, 265 U.S. 332, 341 (1924), quoting 
Geofroy v. Riggs, 133 U.S. 258, 267 (1890); see also Geofroy, 133 U.S. at 267 ("it is not 
perceived that there is any limit to the questions which can be adjusted touching any matter 
which is properly the subject of negotiation with a foreign country"). Indeed, "States may enter 
into an agreement on any matter of concern to them, and international law does not look behind 
their motives or purposes in doing so. Thus, the United States may make an agreement on any 
subject suggested by its national interests in relations with other nations." United States v. Lue, 
134 F.3d 79, 83 (2d Cir. 1998) (citation omitted) (finding that the International Convention 
Against the Taking of Hostages ("Hostage Taking Convention"), T.I.A.S. No. 11,081 (Dec. 17, 
1979), was well within the scope of the treaty-making power); Restatement (Third) of For. Rel., 
sec. 302, cmt. c. 

The Chemical Weapons Convention falls well within that authority. Foreclosing "for the 
sake of all mankind" the "possibility of the use of chemical weapons" and promoting 
international cooperation in the field of chemical activities are objectives for which international 
action is obviously appropriate. Chemical Weapons Convention, pmbl. 6, 9. Further, 
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proliferation concerns are certainly "a matter of grave concern to the international community." 
hue, 184 F.3d at 83. In short, the threat that chemical weapons present to the safety and other 
interests of American citizens presents a foreign policy matter expressly assigned by the 
Constitution to the Executive under its treaty-making power. 

* * * * 

As a party to the Chemical Weapons Convention, the United States undertook specific 
obligations in support of the Convention's broad objective "to exclude completely the possibility 
of the use of chemical weapons, through the implementation of [its] provisions." Chemical 
Weapons Convention, pmbl. \ 6. Achieving that goal requires preventing both states and non- 
state actors from developing, producing, and using chemical weapons, as the Convention makes 
clear. In addition to the prohibitions on state action found in Article I, Section 1 of the 
Convention, Article VII, Section 1 of the Convention requires that 

[e]ach State Party shall . . . adopt the necessary measures to implement its obligations 

under this Convention. In particular, it shall: 

(a) Prohibit natural and legal persons anywhere on its territory or in any other 
place under its jurisdiction . . . from undertaking any activity prohibited to a State 
Party under this Convention including enacting penal legislation with respect to 
such activity; 

(b) Not permit in any place under its control any activity prohibited to a State 
Party under this Convention; and 

(c) Extend its penal legislation enacted under subparagraph (a) to any activity 
prohibited to a State Party under this Convention undertaken anywhere by natural 
persons, possessing its nationality, in conformity with international law. 

Thus, the signatories viewed prohibiting both natural and legal persons from undertaking 
activities prohibited to a State Party as a "necessary measure" to implement their obligations 
under the Convention. Chemical Weapons Convention, art. VII. 

These types of provisions are also common in international agreements that seek to limit 
or eradicate the use of certain types of weapons, and fall squarely within the Treaty Power. See, 
e.g., Biological Weapons Convention, art. IV (requiring each signatory to "take any necessary 
measures to prohibit and prevent the development, production, stockpiling, acquisition or 
retention of the agents, toxins, weapons, equipment and other means of delivery specified [in the 
Convention] within the territory of such State, under its jurisdiction or under its control 
anywhere"); Mines Protocol, art. 14 (requiring each signatory to "take all appropriate steps, 
including legislative and other measures, to prevent and suppress violations of this Protocol by 
persons or on territory under its jurisdiction or control"). 

2. To fulfill its obligations under the Chemical Weapons Convention, the United States 
Congress enacted implementing legislation — including 18 U.S.C. § 229(a)(1) — that closely 
tracks the requirements of Article VII of the Convention. See Chemical Weapons Convention 
Implementation Act of 1998, Pub. L. No. 105-277, 112 Stat. 2681-2856. Congress had full 
authority under the Necessary and Proper Clause to do so. As the Supreme Court explained in 
Missouri v. Holland, 252 U.S. 416 (1920), "[i]f the treaty is valid there can be no dispute about 
the validity of the [implementing] statute under Article I, § 8, as a necessary and proper means to 
execute the powers of the Government." Id. at 432; accord United States v. Belfast, 611 F.3d 
783, 805-06 (11th Cir. 2010) (holding, on the basis of Holland, that the Torture Act, 18 U.S.C. 
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§§ 2340-2340A, constituted a "necessary and proper" implementation of the U.N. Convention 
Against Torture), cert, denied, 131 S. Ct. 1511 (2011); Lue, 134 F.3d at 82-84 (relying on 
Holland to sustain the Hostage Taking Act, 18 U.S.C. § 1203, as "necessary and proper" to 
implement the Hostage Taking Convention). See also Neely v. Henkel, 180 U.S. 109, 121 (1901) 
(the Necessary and Proper Clause "includes the power to enact such legislation as is appropriate 
to give efficacy to any stipulations which it is competent for the President by and with the advice 
and consent of the Senate to insert in a treaty with a foreign power"). 

Moreover, as the court explained in Belfast, in determining whether the Necessary and 
Proper Clause grants Congress authority to enact legislation implementing a treaty, the word 
"necessary" does not mean "absolutely necessary." 611 F.3d at 804, quoting Comstock, 130 S. 
Ct. at 1956. All that is required is that the implementing legislation bear a rational relationship to 
the treaty. 13 See also Lue, 134 F.3d at 84 ("[T]he 'plainly adapted' standard requires that the 
effectuating legislation bear a rational relationship to a permissible constitutional end."). No 
court has ever suggested otherwise. 

The Chemical Weapons Statute clearly satisfies this standard. As the court observed in 
Lue, an act of Congress "plainly bears a rational relationship to [a] Convention[] [where] it tracks 
the language of the Convention in all material respects." 134 F.3d at 84. As the district court 
noted in this case, see App. 168, the provisions of the Chemical Weapons Statute virtually mirror 
the provisions of the Chemical Weapons Convention that the statute implements. Thus, 18 
U.S.C. § 229(a)(1), which makes it unlawful for any person "to develop, produce, otherwise 
acquire, transfer directly or indirectly, receive, stockpile, retain, own, possess, or use, or threaten 
to use, any chemical weapon," adopts almost verbatim the prohibitions contained in Articles I 
and VII of the Convention. Likewise, the definitions of "chemical weapon" and "toxic chemical" 
contained in the Chemical Weapons Statute are virtually identical to the definitions of those 
terms in the Convention. Compare Chemical Weapons Convention, art. II, §§ 1, 2 with 18 U.S.C. 
§ 229F. Accordingly, the Chemical Weapons Statute plainly bears a "rational relationship" to the 
Convention it was enacted to implement. 

* * * * 

Finally, to the extent Bond has raised more general federalism concerns with Section 229, 
they are not only without legal foundation but also fundamentally misplaced. In this case, neither 
the Convention nor its implementing legislation restrikes the balance between the federal 
government and the states. Section 229 neither preempts state law nor precludes state 
prosecution of the same activity. Rather, it establishes a parallel basis for federal prosecution. 
Section 229 also does not require or compel state officials to take any particular action to address 
the behavior at issue here. State officials remain just as free to act, or not to act, as they were 
prior to Section 229' s enactment. Accordingly, Section 229 advances compelling national and 
international interests, and does so in a manner that does not intrude on state prerogatives. 

In short, the President's decision, by and with the advice and consent of the Senate, to 
have the United States become a party to the Chemical Weapons Convention was an appropriate 



At the same time, the Belfast Court correctly observed that "Congressional power to pass those 
laws that are necessary and proper to effectuate the enumerated powers of the Constitution is 
nowhere broader and more important than in the realm of foreign relations." Belfast, 611 F.3d at 
805. 
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exercise of the Treaty Power. The overall goal of that Convention — eliminating the production 
and use of chemical weapons by both states and non-state actors — is a national interest of the 
highest order. Congress fulfilled express obligations under the Convention by enacting 
implementing legislation, including 18 U.S.C. § 229(a)(1), that was both necessary and proper to 
implement the relevant provisions of the Convention. The district court correctly concluded that 
Congress acted within its constitutional authority. 

* * * * 

On October 14, 2011, the United States filed its supplemental reply brief in the Bond 
case, repeating its arguments that the Chemical Weapons Statute is a valid exercise of the 
Commerce Clause Power and the Treaty Power under the U.S. Constitution. The United 
States again explained that the Court need not address the Treaty Power basis for the 
statute because Congress's Commerce Clause authority to enact the statute is clear. The 
section of the brief discussing the Treaty Power is excerpted below with most footnotes and 
citations to the record omitted. The full text of the reply brief is available at 
www.state.qov/s/l/c8183.htm . 



* * * * 

In the event this Court finds it appropriate to address Bond's Treaty Power arguments, they also 
fail for the reasons set forth in the government's earlier brief. Bond claims that Congress 
exceeded the permissible bounds of the Necessary and Proper Clause when it enacted Section 
229, and she argues that this exercise of Congress's Necessary and Proper authority offends the 
Tenth Amendment to the Constitution and any structural limits it embodies. The arguments that 
Bond raises have been rejected by the Supreme Court (as well as other courts of appeals), and 
this Court is therefore bound to reject her arguments as well. 

As explained in the government's earlier brief, when Congress enacts legislation pursuant 
to the Necessary and Proper Clause to implement a valid treaty, all that is required is that the 
implementing legislation bear a rational relationship to the treaty. See United States v. Lue, 134 
F.3d 79, 84 (2d Cir. 1998) ("[T]he 'plainly adapted' standard requires that the effectuating 
legislation bear a rational relationship to a permissible constitutional end."). Indeed, "the relevant 
inquiry" in examining the validity of legislation under the Necessary and Proper Clause, as the 
Supreme Court recently reiterated in United States v. Comstock, "is simply whether the means 
chosen are reasonably adapted to the attainment of a legitimate end under the [subject] power." 
130 S. Ct. 1949, 1957 (2010) (internal quotation marks and citation omitted). 

The word "necessary" of course does not mean "absolutely necessary." United States v. 
Belfast, 611 F.3d 783, 804 (11th Cir. 2010), quoting Comstock, 130 S. Ct. at 1956; see also 
Holland, 252 U.S. at 432 ("If the treaty is valid there can be no dispute about the validity of the 
[implementing] statute under Article I, § 8, as a necessary and proper means to execute the 
powers of the Government"). Thus, Bond's claim that the statute is not necessary and proper 
because it "goes beyond what is necessary to implement the treaty," is plainly inconsistent with 
the Supreme Court's long-standing articulation of the appropriate test. 

When Section 229 is evaluated against the necessary and proper standard that courts 
actually apply, Bond's assertion that the Chemical Weapons Statute contains language different 
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in some minor respects from the corresponding language of the Convention becomes entirely 
irrelevant. The slight differences identified by Bond are overstated and, in any event, entirely 
academic in the context of this case. The offense of possession is plainly encompassed within the 
terms "acquire" and "retain," both of which are expressly covered by the Convention. See 
Chemical Weapons Convention art. I, § 1(a); see also S. Exec. Rep. 104-33, at 2 ("[t]he goals of 
the [Convention] are to eliminate the possession of chemical weapons, to reverse chemical 
weapons proliferation, and to preclude any future use of these weapons") (emphasis added). 
Further, Bond entered a plea of guilty to the full range of offenses punishable under the statute, 
including transferring and using a chemical weapon, terms that are found in both the Convention 
and the implementing statute. It is therefore inconsequential whether, as to Bond, the additional 
statutory offense of possession was also within the ambit of the Convention. 

Bond's assertion that the Chemical Weapons Statute exceeds what is necessary and 
proper to implement the Convention because Congress could have left implementation of Article 
VII of the Convention to the states is also without merit. There is no doubt that the Necessary 
and Proper Clause must afford Congress sufficient discretion to decide how best to execute the 
powers set forth in the Constitution. See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421 
(1819) (explaining that the "constitution must allow to the national legislature that discretion[] 
with respect to the means by which the powers it confers are to be carried into execution"); Lue, 
134 F.3d at 84 (emphasizing "the need to preserve a realm of flexibility in which Congress can 
carry out its delegated responsibilities"). See also Belfast, 611 F.3d at 805 (finding that 
Congress's power under the Necessary and Proper Clause "is nowhere broader and more 
important than in the realm of foreign relations"). It was well within Congress's discretion under 
the Necessary and Proper Clause to conclude that a rational approach to ensuring the United 
States 's compliance with the Convention was to create a uniform federal criminal offense, rather 
than to do nothing and to hope that the states would enact 50 parallel implementing laws. Indeed, 
leaving implementation of treaty obligations to the states could easily have resulted in uneven 
efforts at compliance and further served to confuse our treaty partners as to whether the United 
States was in full compliance with its Convention obligations. 

In addition, contrary to Bond's assertions, the non-self-executing character of Article VII 
actually supports Congress's decision to enact federal legislation. Because the relevant 
provisions of the Convention are not directly judicially enforceable, the absence of federal 
legislation to implement the Convention's requirements could have left the federal government 
without adequate means to ensure U.S. compliance with the Convention, a validly enacted treaty 
that constitutes the supreme law of the land. Thus, implementing the Convention by federal 
legislation was well within Congress's discretion. 

* * * * 

Since it is clear that this Court cannot overturn Missouri v. Holland, 252 U.S. 416 (1920), 
Bond advances a novel reading of that case that is not supported by either the opinion itself or by 
any subsequent cases addressing Holland. Bond argues that in determining whether a statute can 
be upheld as a valid implementation of the Treaty Power, the various federal and state interests 
must be balanced. The Holland decision does not support such a reading, and Bond does not cite 
a single case that either finds a balancing test hidden within Holland or applies a balancing test 
in resolving a Treaty Power issue. 
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Ultimately, it is Holland itself that disproves Bond's balancing theory. The Holland 
opinion does note that the migratory birds covered by the statute had only a temporary presence 
within a state such as Missouri, 252 U.S. at 434, but the decision does not rest on these facts. 
Indeed, the Court's opinion immediately thereafter discusses instances in which treaties 
trenching upon more established state interests (such as statutes of limitations, confiscation of 
debts, and escheat of land within a state) were upheld. See id. at 434-35. Summarizing this point, 
the Court concludes: "No doubt the great body of private relations usually fall within the control 
of the State, but a treaty may override its power." Id. at 434. The Holland Court also notes that 
the "national interest [was] of very nearly the first magnitude" in that case and that reliance on 
the states was not sufficient to protect that interest. Id. at 435. But again the decision does not 
rest on this point, as the Court found that "were it otherwise, the question is whether the United 
States is forbidden to act." Id. The Court's opinion makes clear that it is not. See id. at 433 ("[I]t 
is not lightly to be assumed that, in matters requiring national action, a power which must belong 
to and somewhere reside in every civilized government is not to be found.") (internal quotation 
marks and citation omitted). 

With respect to the Tenth Amendment, Holland flatly contradicts Bond's assertion that 
the Court upheld the Migratory Bird Treaty Act on the basis of a purported balancing test. The 
Court made this point emphatically: "[I]t is not enough to refer to the Tenth Amendment, 
reserving the powers not delegated to the United States, because by Article II, § 2, the power to 
make treaties is delegated expressly" to the federal government. 252 U.S. at 432 (emphasis 
added). 

Rather than adopting a balancing test to address Holland's Tenth Amendment claim, the 
Court instead looked to whether the treaty "contravene[d] any prohibitory words [of] the 
Constitution." Id. at 433. Courts before and after Holland have followed the same approach, 
which is grounded in a precise reading of the Constitution's text and structure. See Geofroy v. 
Riggs, 133 U.S. 258, 267 (1890) (explaining that the Treaty Power "is in terms unlimited 
except by those restraints which are found in [the Constitution] against the action of the 
government or of its departments"); Reid v. Covert, 354 U.S. 1, 18 (1957) (plurality opinion) 
(applying this approach to find that Congress could not give effect to the Status of Forces 
Agreement with Japan in a manner that deprived U.S. citizens of the right to an indictment and 
trial by jury). 

Even if it were not inconsistent with Holland, Bond's balancing approach is 
fundamentally flawed on its own terms, because Bond improperly weighs the state's generalized 
sovereignty interests against what she characterizes as the limited federal interest in prosecuting 
one defendant in one case. As the government explained in detail in its earlier brief, however, the 
strong federal interest in prohibiting the use of chemical weapons by individuals is of the highest 
order and is closely tied not only to the United States 's treaty commitments to eradicate the 
production and use of chemical weapons, but also to the promotion of foreign and interstate trade 
in chemicals used for peaceful purposes. The state's interest in deciding how to prosecute and 
punish local assaults is not directly implicated, as the state's prosecutorial discretion is protected 
by the principle of dual sovereignty. 

In the end, Bond's Tenth Amendment arguments cannot be squared with Holland or with 
later cases interpreting and reaffirming Holland. Congress, in enacting the Chemical Weapons 
Statute, acted well within its power and discretion to craft legislation necessary and proper to 
implement a valid treaty eliminating the production and use of chemical weapons by both states 
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and individuals. Accordingly, 18 U.S.C. § 229 is a valid exercise of Congress's enumerated 
powers and does not violate the Tenth Amendment. 

* * * * 

2. Constitutionality of Statue Implementing Berne (Copyright) Convention: Golan v. Holder 

On August 3, 2011, the United States filed its brief in the United States Supreme Court in 
Golan v. Holder, No. 10-545. Brief for the Respondents, available at 
http://sbloq.s3. amazonaws.com/wp-content/uploads/2011/08/Golan-response-for-the- 
US.pdf . Excerpts below come from two different sections of the U.S. brief. The first is from 
the "Statement," and explains the background of the case, which involves challenges to the 
constitutionality of a statute enacted in the United States to ensure that other parties to the 
Berne Convention for the Protection of Literary and Artistic Works ("Berne Convention") 
perceived the United States to be complying with its obligations under the Berne 
Convention. The second excerpt is from the section of the Argument that explains how the 
statute was narrowly tailored to achieve that goal. The district court had initially rejected 
the challenges to the constitutionality of the statute on both Copyright Clause and First 
Amendment grounds. The U.S. Court of Appeals for the Tenth Circuit affirmed in part but 
reversed and remanded with respect to the district court's First Amendment ruling. On 
remand, the district court held that the statute violated the First Amendment. The Court of 
Appeals for the Tenth Circuit reversed and petitioners sought certiorari in the U.S. Supreme 
Court. Most footnotes and citations to the record have been omitted. 



* * * * 

. . . The Berne Convention generally requires each party to afford foreign copyright holders the 
same protections it affords its own nationals, and the Convention establishes a required minimum 
level of copyright protection in member countries. One such protection is set forth in Article 18, 
which requires parties to restore copyright protection to certain unprotected foreign works whose 
copyright terms have not yet expired in their country of origin. 

The United States joined the Berne Convention in 1989.. . . 

To implement the treaty, Congress initially passed the Berne Convention Implementation 
Act of 1988 (BCIA), Pub. L. No. 100-568, 102 Stat. 2853. The BCIA adopted a "minimalist 
approach" to implementation and made "only those changes to American copyright law that 
[we]re clearly required under the treaty's provisions." H.R. Rep. No. 609, 100th Cong., 2d Sess. 
7 (1988) (Berne House Report); accord id. at 20. Recognizing that Article 18 raised "difficult 
questions" that called for "legislative caution," Congress postponed full consideration of that 
provision until it could undertake "a more thorough examination." Id. at 51-52; see S. Rep. No. 
412, 103d Cong., 2d Sess. 225 (1994) (URAA Report). 



Editor's note: The Supreme Court issued its opinion in Golan v. Holder on January 18, 2012. 
The Court upheld the statute under both the First Amendment and the Copyright Clause of the 
Constitution. 
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In the ensuing years, the United States and 123 other countries concluded the Uruguay 
Round of multilateral trade negotiations, which included the World Trade Organization (WTO) 
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). The TRIPS 
Agreement required parties to, inter alia, comply with Article 18 of the Berne Convention and 
therefore to restore copyrights in certain foreign works.. . . And TRIPS provided an effective 
means by which a WTO member could challenge any other WTO member' s implementation of 
Berne, through the dispute settlement procedures of the then-newly established WTO. . . .A 
finding of noncompliance through that process could lead to the imposition of trade sanctions. 

In the context of considering implementation of TRIPS, Congress and the Executive 
Branch revisited implementation of Article 18. Congress learned that other countries believed the 
United States to be out of compliance with Article 18, and that the United States could face the 
prospect of a WTO dispute settlement proceeding. E.g., General Agreement on Tariffs and Trade 
(GATT): Intellectual Property Provisions: Joint Hearing Before Subcomms. of the House & 
Senate Comms. on the Judiciary, 103d Cong., 2d Sess. 131, 147, 241, 247-248 (1994) (Joint 
Hearing). Witnesses also testified that nonexistent or ineffective copyright protections for the 
works of American authors abroad had led to considerable losses in foreign trade, and that the 
United States' failure to restore copyright protection to certain foreign works was hindering 
diplomatic efforts to secure copyright protections for American authors abroad. E.g., id. at 120, 
131, 136-137, 189, 241, 247, 253, 256, 291. 

On December 8, 1994, Congress enacted the Uruguay Round Agreements Act (URAA), 
Pub. L. No. 103-465, 108 Stat. 4809. Section 514 of the URAA (17 U.S.C. 104A and 17 U.S.C. 
109(a) (2006 & Supp. Ill 2009)) implements Article 18 of Berne by restoring the remainder of 
the copyright term that certain foreign works would have enjoyed but for (i) lack of national 
eligibility (i.e., if the foreign work was first published in a country, and authored by a foreign 
national of a country, that did not previously have copyright relations with the United States), (ii) 
absence of subject-matter protection for sound recordings fixed before federal law afforded 
copyright protection to such recordings, or (iii) failure to comply with statutory formalities (e.g., 
fixing a copyright notice or filing a timely renewal application). 17 U.S.C. 104A(a)(l)(B) and 
(h)(6)(C). The URAA did not afford copyright protection to foreign works that were in the public 
domain in the country of origin or the United States because the full copyright term had expired. 
17 U.S.C. 104A(h)(6)(B) and (C). Under Section 514, restored copyrights "subsist for the 
remainder of the term of copyright that the work would have otherwise been granted *** if the 
work never entered the public domain." 17 U.S.C. 104A(a)(l)(B). 

Section 514 is prospective only and has no effect on the legality of conduct that occurred 
before the URAA was enacted. Rather, the effect of restoring copyright to a particular foreign 
work is to make available various statutory remedies ... for acts of infringement that occur "on 
or after the date of restoration." 17 U.S.C. 104A(d)(l) and (2). Section 514 also permitted all 
persons to make additional copies of, and otherwise use, the affected works for an additional 
year after enactment of the URAA. . . . 

Section 514 also provides various accommodations for "reliance parties" (17 U.S.C. 
104A(h)(4)) who had exploited the affected foreign works before the URAA was enacted. Such 
persons can continue to exploit the restored works unless and until the foreign copyright holder 
gives notice of an intent to enforce, either by filing a notice with the Copyright Office within two 
years of restoration, or by notifying the reliance party directly. 17 U.S.C. 104A(c), (d)(2)(A)(i) 
and (B)(i). Even after receiving notice, a reliance party may continue to exploit any existing 
copies of the restored work for another year. 17 U.S.C. 104A(d)(2)(A)(ii) and (B)(ii). A person 
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who has created a "derivative work," based on a work subject to a restored copyright, can 
continue to exploit that work indefinitely if he pays reasonable compensation to the copyright 
owner. 17 U.S.C. 104A(d)(3). If the parties cannot agree on reasonable compensation, a district 
court may set a reasonable rate that takes into account any "contributions of expression of *** 
the reliance party to the derivative work." 17 U.S.C. 104A(d)(3)(B). 

2. Petitioners seek to use, copy, or sell, in ways that normally would constitute 
infringement, works whose copyrights were restored under Section 514. They brought this action 
alleging, inter alia, that the URAA exceeds Congress's powers under the Copyright Clause and 
that it violates the First Amendment. 

* * * * 

a. Realization of the full benefits of membership in the Berne Convention depends not simply on 
our government's own assessment of its treaty obligations, but also on how international partners 
are likely to perceive the United States' actions. Section 514 minimizes the likelihood that other 
countries who are parties to TRIPS will bring actions under the WTO dispute settlement 
mechanism to challenge the United States' implementation of Article 18 of Berne. It also 
protects the United States against trade sanctions, and it ensures that the United States will 
maintain its international credibility. Congress and the Executive Branch reasonably concluded 
that any "restoration" that allowed reliance parties to continue exploiting otherwise restored 
works unchecked, on a permanent basis, would not adequately achieve those objectives. . . . 

* * * * 

c. Petitioners identify various means by which (in their view) Congress might have 
implemented the Berne Convention while burdening "substantially less speech." Those 
arguments provide no sound basis for invalidating the considered balance that Congress actually 
struck. 

Petitioners assert that under Article 18(3) of the Berne Convention, the United States 
could have entered into "special conventions" with Berne member nations to avoid restoration 
altogether. There is no reason to suppose, however, that each of the more than 160 Berne or 
WTO members would have entered into bilateral or multilateral agreements exempting the 
United States from the requirements of Article 18, and any effort to negotiate such agreements 
would have been an extremely arduous diplomatic undertaking. Moreover, agreements along 
those lines would have directly contravened the government's other important interests: ensuring 
adequate protections for U.S. copyrighted works abroad and remedying historical inequalities in 
the copyright system. 

Second, petitioners observe that Article 18(3) of the Berne Convention permits member 
nations to "determine, each in so far as it is concerned, the conditions of application of this 
[restoration] principle." Petitioners argue that the United States could have invoked that 
provision as a ground for permitting all "reliance parties" to continue to exploit the restored 
works unchecked, on a permanent basis. Again, such an approach would have directly conflicted 
with the United States' other important interests. More fundamentally, however, Congress 
reasonably concluded that granting full and permanent immunity to reliance parties would not 
ensure actual and perceived compliance with Berne. That determination is well supported and is 
squarely within the political Branches' special expertise. 
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Whatever the precise scope of discretion afforded to Berne member nations by Article 
18(3)'s "conditions of application" language, Congress had ample reason to conclude that other 
member nations would view the grant of a free and permanent license for all reliance parties as 
insufficient to implement Article 18's restoration principle. Whether or not a regime affording 
absolute and permanent protection to reliance parties could plausibly have been defended in a 
WTO proceeding, Congress and the Executive Branch understandably did not want the United 
States to be the defendant in a test case. See Joint Hearing 241 (statement of Eric Smith) (WTO 
proceeding would "be very damaging to the United States and to our reputation as a world leader 
in the copyright field"). More generally, the United States has a substantial interest in avoiding 
the appearance of an international-law violation, which would damage the Nation's credibility 
and undermine its status as a "trusted partner in multilateral endeavors." Vimar Seguros y 
Reaseguros, S.A. v. 1WV Sky Reefer, 515 U.S. 528, 539 (1995). 

* * * * 

Cross References 
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